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April 19, 1993

Ms. Donna Searcy
Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, DC 20054 I

Re: Scripps Howard Brfadcasting Company
MM Docket 93-94 !

----./
Dear Ms. Searcy:

Transmitted herewith, on behalf of Scripps Howard
Broadcasting Company, licensee of Television Station WMAR-TV,
Baltimore, Maryland, and a party in the above referenced
proceeding, is an original and six (6) copies of its Opposition to
Request for Certification.

If you have any questions regarding this matter, please
contact the undersigned.

Very truly yours,
\"

\ ( c~'

~~~~--
Kenneth C. Howard, Jr.
Counsel for Scripps Howard
Broadcasting Company

cc: The Honorable Richard L. Sippel (with enclosures)
Ms. Barbara Kreisman (with enclosures)
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In re Applications of

Four Jacks
Broadcasting, Inc.

Scripps Howard
Broadcasting Company

For Renewal of License of
Station WMAR-TV,
Baltimore, Maryland

File No. BPCT-910903KE

Before the
Federal Communications Commission FEDERAl.CCllWNlCAT~Sea.tLflSSlON

Washington, D.C. 20554 CfFlCECJTHESECRETARY

l MM Docket No. 93-9':....../

) File No. BRCT-910603KX
)
)
)
)
)
)
)
)
)
)
)
)
)
)

For a Construction Permit for
a New Television Facility on
Channel 2 at Baltimore, Maryland

and

To: The Honorable Richard L. Sippel
Presiding Administrative Law Judge

OPPOSITION TO REQUEST TO
CERTIFY APPLICATION FOR REVIEW

Scripps Howard Broadcasting Company (" Scripps"), through

counsel, hereby respectfully submits its Opposition to the Request

to Certify Application for Review ("Request"), filed by Four Jacks

Broadcasting, Inc. ("Four Jacks") .

Scripps Had No Obligation to Report the Findings
in the PacWest Decision Because Scripps Was Not A

Party to the Case and the Findings Were Not Made Against It.

1. Four Jacks' Request is based on special jury verdicts in

Pacific West Cable Co. v. City of Sacramento, 672 F. Supp. 1322

(E.D. Cal. 1987) ("PacWest"). The Request is the fifth attempt to

apply those special verdicts to Scripps in an FCC proceeding. This

latest attempt is as futile as the other four because, as Four

Jacks admits- -and as the FCC has held- -neither Scripps nor any

related company was a party to that proceeding.



2. The PacWest plaintiff, Pacific West Cable Company

("PacWest"), claimed that the procedures by which the Sacramento

City Council and County Board of Supervisors awarded an exclusive

cable franchise in their joint franchise area violated the First

Amendment and the Sherman Act. Id. at 1324 - 5. 1 The only defendants

in the proceeding were the local governments.

3. Even though the Court dismissed the plaintiff 1 s antitrust

claims for failure to state a claim on which relief could be

granted, Id. at 1324, the jury reached two special verdicts on

related issues. The two special verdicts read:

d. WAS "NATURAL MONOPOLY" A SHAM USED BY DEFENDANTS
[the local governments] TO PROMOTE THE MAKING OF
CASH PAYMENTS AND PROVISION OF "IN KIND" SERVICES
BY THE COMPANY ULTIMATELY SELECTED TO PROVIDE CABLE
TELEVISION SERVICE TO THE SACRAMENTO MARKET?

YES x NO

e. WAS "NATURAL MONOPOLY" A SHAM USED BY DEFENDANTS TO
OBTAIN INCREASED CAMPAIGN CONTRIBUTIONS FOR LOCAL
ELECTED OFFICIALS?

YES x NO

Pacific West, 672 F.Supp. at 1350. By their terms, these special

verdicts deal solely with conduct by the defendants. They do not

purport to hold that any Scripps related company behaved in an

anti-competitive manner.

4. Subsequent to the PacWest decision, Weststar

Communications, a company that is related to PacWest through the

The defendants awarded the franchise to Cablevision of
Sacramento, in which Scripps was a partner. Id. at 1325.
The current franchisee is Sacramento Cable Television,
a subsidiary of Scripps.
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petition to deny the renewal of Scripps' stations KUPL(AM)/KUPL-

FM, relying on the Sacramento proceedings. The Audio Services

Division (JlASDJI) granted PacWestVs request to withdraw this

petition in a letter dated July 27, 1992. See Exhibit D. Both

the VSD and the ASD stated in their opinions that the staff had

fully considered the matters raised in the petitions and had

concluded that there were no substantial and material facts

warranting inquiry. In both actions, the staff stated that Scripps

was fully qualified to be an FCC licensee. See Exhibits C & D.

7. The FCC has already ruled four times that the matters

raised in the PacWest proceedings do not affect Scripps'

qualifications to be a licensee. See Exhibits A,B,C & D. The VSD

has explicitly stated that Scripps had no obligation to report the

findings in PacWest because Scripps was not a party to PacWest.

Exhibit A. The allegations arising from the PacWest case have been

thoroughly reviewed by the FCC staff and resolved in Scripps' favor

and should not be raised again in this proceeding or any other.

Four Jacks' Request should, therefore, be denied.

The Staff's Letter Did Not Refer to
the WMAR-TV Renewal Proceeding

8. Four Jacks claims that the ASD's July 27, 1992 letter

stated that the antitrust allegations against Scripps' cable

subsidiary would be resolved in the WMAR-TV renewal proceeding.

Four Jacks has clearly misinterpreted the ASD's letter.

9. In the July 27 letter, the ASD stated:

To the extent that PacWest's Petition to Deny in this
proceeding cross references allegations made in its
Petition for Reconsideration of Scripps' acquisition of
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Station WMAR-TV, Baltimore, we also find that those
matters do not adversely impact the grant of the
KUPL/KUPL-FM renewal applications. However, we make no
finding as to the impact of those allegations on Station
WMAR-TV. Those allegations will be resolved in the
context of the WMAR-TV proceeding.

Exhibit D. When read in context, the ASD I S language clearly refers

to the WMAR-TV assignment proceedings, which the ASD apparently did

not know were completed, not the WMAR-TV renewal application.

10. Even excluding consideration of the context of the ASD's

statement, it defies logic to assert that the ASD would intend--

or could bind the Commission to--the bizarre position that

allegations regarding anti-competitive activity by Scripps' cable

subsidiary could legally be dismissed in a renewal proceeding where

they were raised, but would nevertheless require further resolution

in an even more remote renewal proceeding where the allegations had

not been raised. Four Jacks' Request is obviously and necessarily

a misinterpretation of the ASD's letter, and it should be denied.

WHEREFORE, Scripps Howard Broadcasting Company respectfully

requests that the Request to Certify Application for Review filed

by Four Jacks Broadcasting Company be DENIED.

Respectfully submitted

BAKER & HOSTETLER
1050 Connecticut Avenue, N.W.
Suite 1100
Washington, D.C. 20036
(202) 861-1580
Dated: April 19, 1993
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SCRIPPS HOWARD
BROADCASTING COMPANY

" \~
By:k~~

Kenneth C. Howard, Jr.
David N. Roberts
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, c.c. 20554

FEB 22 1991
........

Sol Schil4hau.e
Farro•• Scbi14haul. , Wil.ou
1400 16th Street. I.V.
Suite 501
Waabi~.to •• D.C. 20036

Ie s ... ill1lMDC of WkA&-TV'. laltillcn~.. MD
rUe Wo. BALC'r-!00910U

Dear Mr. Schi14hau.e:

rbia refer. to your January 29. 1991 reque.c OD behalf of Pacific Vett Cabl.
Tele.ilioR (PacWelt) to .ithdra. itl p.titioD for reconli4eratioD vith reaar4
to tbe C~ialioRt. approyal of tbe a•• iIDaaRt of liceD'. a"licatioR for
Stad,oR WMAa-n. laltillOre. Marylud (JALC'1'-900910KI). IQ itl reqaeu for
.ithdrawal, PacVe.e Itaee. that it bae neither loulbe Dor racei." nor be'R
praaia•• aD, eone, or ocher ~oDaideraciOD for .itbdra.iaa ie. petitio~ for
reco.a~eratioa. further, '&aVe.t Itacea thac chere are DO ocher
arraac....t •• oral or writte., .-oRI ehe petitioaer aDd the applicaotl
coac.miDI chi••ithdra.al.

De.pice 10ur reqaeat for withdra.al of tbe.e ple&4iDlI, ve ha~e Deverthele••
tult, cOD.ider" tbe ..teerl lee rorth i~ ch.. aDd coaclude cbat tbere are ~o

,uhataati.l .~ ..cerial que.ciODa of fact thae woa14 .arraaC a., fartber
i~qQir,. loot' "'ris" Co., 5. r.c.c. 24 553, 5'. (1976'. Accor.1..1,. the
petitioD for rlOoDai.eratioa II DlSKlISID. aB4 tbe Iraat of the .pplicacioa
••,ila1., the lie.... of lKA&-fY frla Gil1'tt Iro..eaetiDi of KarJl.~, IDC. to
Sc~ipp. Howard l~oa4ca.tlR1. II AlYIIMID.

CCI DODai' Z.it.... I.qair.
Viac,.t A. '.p,.r. lequire
Kartift Leader. laquir.
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Donald P. Ziefang
Baker , Hostetler
'050 Connecticut Avenue, N.W.
Washington,. D.C. 20036-530~

Sol Sh lldhause
Farrow, Shlldhause , W1lson
'400 '6 Street, N.W.
Waahinlton, D.C. 20036

R!: lUPL( AM) aM KUPt.-FM
Portland, Orecon
FUe Nos. 8R-901002IL, BRH-90100208

De.r Hessrs. Zietanl and Shildhausl:

This 1s 1n reterlnce to the PIUUon to Den, that Pacitlc, West C~ble

TIllvls10n (PacWest) tUld alalnst the 11cln.e rlnl"al applicatlons for
statlons KUPL and KUPL-IM, llcensed to SCrippa Howard BroadcuUnl Co. The
PIUtlon to Deny allile. that the licensee's cable tell'llsion subsidiary
enlaled ln antlea-petltlve bIba.,lor. Pacweat also ~lsed tb... allelatlons In
a cl.,il SUit, which wu settled "ittl no adjudicated tlncUnll. In June 1992,
PacWest rUed a Request tor Dl_1saa1 ot the 'etltlon to Den,. PacWest and
Scripps Howard certU'y that tnere ... no conslderation paid or rlcehld in
••chanle to,. dis.lslal ot the Petition to DenJ. _ '1 c.r.R. SeeUon
73.3588(a).

The partl•• bav. satl.tled our requlr-.nt. reeardlnl ttl. "iebel,.awal ot
Petltionl to Den,. It u nonetbel our praotloe to NYl. independlntly
lssu.. raised In auob petltl.. tbat rel.ftDC to the ball0 qualltlcaUons
or a rlnewal appllcant. '!be Petltloa to DeDJ cull... tbe ball0 cbaracter
qualltlcatioM ot the 11-...., but our rl.l... at tbue alleeatlON1 tlnds no
subltantlal aDd ..t.rl.1 qu••tlon ot taot a. to wbethe,. Irant ot tn.
ICUPL/IUPL-IM r•••1 appll.t1ou would be in tile puD110 late....t. ~ Polley
Reoi'd lnl C!!aJ:IIMr,.....C10M ln BI"O&dCMt L1cena1I!1, a.. Docket No. 8'.
500, 102 rCad 11 1, r!W. lraftt!!l in we pd. ct.1. in part, , FCC
Rod .21 (1986), dl_1 sub ric. ""l~~lon tor Bettlr
8 outln 'I. ,110. -11 9 D.C. Cir. June H;, ~iiI.llll ~ FCC Red
32!2 1990).

To the eltenl tbat Padut'. 'etitlon to oen, lD tbu proa••lnl CroSI-
reterenc.. alleptlona ..... 111 lta 'et151. tor ld....51. ot Sc:r 1pps
Howard'i aoquult1on ot Stallon *'I-n, I&1t*.... abo tlDd that those
.tter. do not advet••1J lapaot tbe ,,.ant ot the IU'L/IU'L-rM renlwa l
appl1ca510nl. How.ver. ". uke no rindlnl •• to the l....ot ot those
all...tlona on Statlon WMAI-n. Tho.. alleeaCloM "Ul be raal.,ed ln en.



<~~•.....,.. "'-'

contest or the WHAR-TV proceed in•.

Accordingly, PacWest's Request for Dismissal or its Petition to Deny IS
CRANTED and its Petition to Deny the license rene~al appli~t1ons of KUPL and
KUPL-f'lot, Portland, Oregon IS DISMISSED. Further, we find that grant or tne
license rene~al applicattons would serve the pUblic lnterest. Accordingly, the
license renewal applications or Scripps Ho~ard Broad~st Company for stations
KUPL and KUPL-FM, Portland, Oregon ARE CRANTED.

Sincerely,

".:::tz:~-o4 &r-e!eLe: ..
..,vu.rry D. Eads
t' Chief, AUdio Services Division

Hass Hedia Bureau

cc: Television Branch, Video Services Diy. (WHiR-TV proceedinl)



Certificate of Service

I, Diane Wright, a secretary in the law offices of Baker &

Hostetler, hereby certify that I have caused copies of the

foregoing "Opposition to Request for Certification" to be hand-

delivered this 19th day of April, 1993 to the following:

The Honorable
Richard L. Sippel
Administrative Law Judge
Federal Communications Commission
2000 L Street, N.W.
Room 214
Washington, DC 20554

Martin R. Leader, Esq.*
Fisher Wayland Cooper & Leader
1255 23rd Street, N.W.
Suite 800
Washington, DC 20037
Counsel to Four Jacks

Broadcasting, Inc.

Norman Goldstein
Hearing Branch-Mass Media Bureau
Federal Communications Commission
2025 M Street, NW
Room 7212
Washington, DC 20554

Robert Zauner
Hearing Branch-Mass Media Bureau
Federal Communications Commission
2025 M Street, NW
Room 7212
Washington, DC 20554

* By First Class Mail


